
IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, SONITPUR        
AT TEZPUR 

 
PRESENT : Sri P. C. Kalita, 
    Assistant Sessions Judge,      
   Sonitpur, Tezpur. 
 

 
SESSIONS CASE NO. 243 OF 2013 

GR Case No. 2192/ 2013 
Under Sections 457/376/511 of Indian Panel Code 

 
 
 State of Assam    …….   Complainant 
 
 

–Versus – 
 
  Sri Shyam Karki 

Son of Late Padum Karki 
Resident of Balijuri, Panchmukh 
PS –  Jamuguri 
Dist – Sonitpur, Assam 

…….   Accused Person 
 

        
 

ADVOCATES APPEARED 
 
 
For the State     :  Sri H. P. Seadi,  
         Public Prosecutor 
 
 
For the accused persons  :  Sri B. Kataki 
   Advocate 
   
Date of evidence    : 06– 02– 2014,   04– 04– 2014 

30– 05– 2014,   09– 09– 2014     
12– 05– 2015 & 22– 07– 2014     

 
  Date of Argument    : 24– 09 – 2015 
 
Date of Judgment    :  07– 10 – 2015 
 

J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that the informant / 

victim woman lodged an ejahar in the Jamuguri PS, alleging that on 28-08-2013, 

at about 3 a.m., (late night) while she was sleeping at home with her 1 ½ years 
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old male child, then the accused person came to her residence, knocked the door 

and then she opened the door. Thereafter, the accused person entered into her 

house, but she asked him to go out, but the accused person by holding her, laid 

down in a bed and made attempt to rape on her. At that time, while her minor 

child started crying, the accused person fled away from her residence. Next day, 

i.e. 29-08-2013, at about 8 a.m., the accused person, again, came to her 

residence and asked her not to disclose about the incident of last night to 

anybody else.  

 

2.  On the basis of the aforesaid ejahar, the Officer-in-Charge of 

Jamuguri PS registered a case, being Jamuguri PS Case No.103/13, u/s 

457/376/511 IPC. During the period of investigation, the Investigating Officer 

produced the victim for medical examination. After conclusion of investigation, 

the Investigating Officer submitted the Charge sheet against the accused person 

u/s 457/376/511 of IPC.  

 

3.  After appearance of the accused person, the learned Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur, committed the case to the learned Sessions 

Judge, Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charge was framed against 

the accused person under Sections 457/376/511 of IPC. Then the contents of 

charge was read over and explained to the accused person, to which he pleaded 

not guilty and claimed to be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

9 (nine) PWs. Then the accused person has been examined u/s 313 CrPC. The 

pleas of the accused person are of total denial and he has declined to adduce 

any defence evidence.   
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5.    Points for determination : 

 

(1) Whether the accused person, on 28-08-2013, at about 3 a.m., 

( at night), at Balijuri Panchmukh, under Jamuguri PS, committed larking 

house trespass by night ( or house breaking by night) by entering into 

the residential house of victim woman and used as a human dwelling ( or 

used for the custody or property), after sun set and before sun rise, in 

order to commit the offence of rape on the victim woman and thereby 

committed an offence u/s 457 of IPC  ? 

 

(2) Whether the accused person, on the same day and time, 

attempting to commit the offence of rape and in such attempt, the 

accused did certain act ( the accused committed the house trespass by 

entering into the residence of the victim at night) and thereby committed 

an offence u/s 376 / 511 of IPC  ? 

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the materials available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1, Narayan Chetri, a neighbour, stated that he knows both the 

parties of this case. On 29-08-2013, he came to know about the incident. On 

that day, the victim came to his residence and told him that on the previous 

night, accused came to her residence. The victim woman called the accused 

person to her residence for taking her child to the hospital for medical treatment. 

The accused person going to the house of the victim woman made attempt to 

rape on her, but on account of making cries of the minor child of the victim 

woman, the accused person fled away from the place of occurrence.   

 

8..  PW-2, the victim woman, stated that she knows the accused 

person. The incident took place about six months back, at about 3 O‟clock ( late 
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night). At that time, she was sleeping at home along with her 1 ½ year baby. 

The accused person came to her residence and knocked the door. She then 

opened the door as because the accused was her relative. The accused person 

asked her what she was doing, then she replied that she owing to illness of her 

baby, she could not sleep. Then, the accused person by holding her hands, took 

away to the bed and laid her down in bad in order to committing bad acts and 

that that time, the accused person ran away from the house. Next day, morning, 

at about 8 a.m., accused, again, came to her residence and asked her not to 

disclose the matter to anybody else. She then, narrated the incident to the 

nearby Mahila Samity, who assaulted the accused person and asked her to lodge 

ejahar. Police arrested the accused person and sent her to the doctor for medical 

examination. On the day of occurrence, her driver-husband was away from 

home.  

 

9.  PW-3, Tara Sarma, stated that she knows the accused person and 

the informant – victim. The incident took place in 2013. On the next day of 

occurrence, the informant came to her residence and told her by weeping that 

last night at about 3 a.m., accused person entered into her house and thereafter 

by holding her hands, took away to the bed in order to commit rape. Then, the 

baby of the victim started crying and the accused person fled away. Thereafter, 

the Mahila Samity of the village held the accused person and assaulted him. The 

accused person, then, beg pardon by touching the leg of the victim.  

 

10.  PW-4, Renuka Sarma, stated that she knows both the parties of 

this case. The incident took place about three months back. On the next day 

morning of the occurrence, at about 8 a.m, the informant came to her and told 

her that in the previous night at 3 a.m., the accused person came to her 

residence and by holding her hands laid her down in a bed and then due to 

crying of the baby of the victim, the accused person had fled away. Next day 

morning, the accused person coming to the house of the informant told her not 

to disclose the mater to anybody else, but the informant narrated the incident to 

the village Mahila Samity, who then, held the accused person and assaulted him.  
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11.  PW-5, Dr. Harendra Kr. Saikia, MO, stated that on 29-08-2013, 

while he was working as Medical and Health Officer –I, at Jamuguri SHC and on 

that day, he examined the victim girl, who was escorted and identified by HG of 

Jamuguri Police Station on police requisition vide Jamuguri PS Case No. Nil. On 

examination, I found the following  

 

  The lady complains of weakness and loss of appetite. Her BP – 

110/74 mm of HS. Chest, CVS, abdomen are normal. CNS – normal.  

  No external injury noticed ore reported.  

  Ext. 1 is the medical report submitted by him and Ext. 1(1) is his 

signature.  

 

12.  PW-6, Durga Sarma, stated that she knows both the parties of 

this case. On the night of occurrence, at about 3 a.m., (late night), the accused 

person by breaking open the door entered into the house of the informant. 

Thereafter, the accused person, laid the victim down in a bed and made attempt 

to rape her and at that time, due to crying of the baby of the informant, the 

accused person fled away. After sometime, the accused person again returning 

to the house of the informant, asked her not to disclose the matter to others and 

in case of disclosure, she had to face trouble. Next day morning, the informant 

told the village women about the incident, who then held the accused person 

and assaulted him and handed over the accused to VDP.  

 

13.  PW-7, Chubiulal Chouhan, a neighbour, stated that he knows both 

the parties of this case. On the day of occurrence, he went away home for his 

causal works. After arrival at home, in the evening, he saw the village women 

assaulting the accused person and tying up. The victim could not say anything to 

him. From the village women, he learnt that the accused person going to the 

house of the victim made attempt to commit rape on the victim. The victim 

women fell down while narrating the incident to him. He heard that while the 

village women were assaulting the accused person, the accused person 

confessed before them to have committed rape on the victim.  
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14.  PW-7, Sri Jayanta Kalita, IO, stated that on 29-08-2013, he was 

serving as Officer-in-charge at Jamuguri PS. On that day, the victim girl lodged 

an ejahar at the PS alleging that on 28-08-2013, at about 3-30 p.m., (late night) 

Shyam Karki entered into her house and attempted to rape her. On receiving the 

ejahar, he registered a case and entrusted ASI Prahlad Nath to conduct the 

preliminary investigation of the case. ASI Prahlad Nath completing the 

preliminary investigation, handed over the case diary to him and then, perusing 

the materials on the case diary, finding sufficient materials against the accused 

Shyam Karki, he submitted charge-sheet against the accused person u/s 

457/376/511 IPC. Ext.2 is the FIR lodged by the victim woman and Ext.2(1) is 

his signature with his endorsement. Ext.3 is the charge-sheet and Ext.3(1) is his 

signature.  

 

15.  PW-8, Sri Prahlad Nath, IO, stated that on 29-08-2013, he was 

working as ASI of Police at Jamuguri PS. On that day, the victim woman lodged 

an ejahar before the Jamuguri PS alleging that on 28-08-2013, accused Shyam 

Karki entered into her house at night and attempted to commit rape on her. 

Accordingly, O/C, Jamuguri PS registered a case and endorsed him to complete 

the preliminary investigation of the case. On 29-08-2013, he visited the place of 

occurrence, prepared a sketch map of the place of occurrence, recorded the 

statements of the witnesses, including the victim and sent the victim to Jamuguri 

PHC for medical examination.  All the statements of the witnesses are recorded 

by him. The public apprehended the accused person at village Balijuri, 

Panchmukh and he going there, arrested the accused person. After completing 

the preliminary investigation, he handed over the case diary to the O/C, 

Jamuguri PS. Ext. 4 is the sketch map of the place of occurrence.  

 

  There is no eye witness to see the occurrence. 

  It is not in dispute that the victim woman is a major, above 20 

years old. 
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Legal position :  

 

16.  Section 375 IPC defines „rape‟ as under : 

   

  S. 375. A man is said to commit “rape” who, except in the under 

circumstances falling under any of the six following descriptions : -  

  First – Against her consent 

  Secondly – Without her consent.  

  Thirdly – With her consent, when her consent has been obtained 

by putting her or any person in whom she is interested in fear of death or of 

hurt.  

  Fourthly – With her consent, when the man knows that he is not 

her husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married.  

 

  Fifthly – With her consent, when, at the time of giving such 

consent, by reason of unsoundness of mind or intoxication or the administration 

by him personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of that to 

which she gives consent.  

 

  Sixthly – Without or without her consent, when she is under 

sixteen years of age.  

 

  To constitute an offence u/s 376 IPC, prosecution must prove the 

following essentials :  

 

   (1) he had sexual intercourse with a woman ; (a) if the 

woman is below sixteen consent or willingness on her part would be irrelevant, 

except when the victim is his wife ; if the victim not united by wedlock with 

accused be sixteen or above, the Court is to find on evidence that there was no 

willing participation or active consent on the part of the victim woman.  
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17.  Here, the victim woman (PW-2) is the prime witness in the 

present case. Her deposition is that on the night of occurrence, at about 3 a.m., 

late night, the accused person knocked the door of her house, then she on 

opening the door ( the accused person being her relative), entered into her 

house, asked her what she was doing and then she replied that she could not 

sleep due to illness of her child. Then, the accused person by holding her hand, 

taking away to the bed and laid her in the bed in order to committing bad acts.  

 

  During cross-examination, this PW-2 stated that sometimes she 

used to stay in the house of the accused person in absence of her husband at 

home. She immediately after the occurrence, made telephone to her husband, 

who came back home after 3/4 days of the occurrence. She made hue and cry 

while the accused person entered into her house on opening the door. Her 

husband did not ask anything about the incident to the accused person.  

 

  From the above testimony of the victim woman (PW-2), it is seen 

that there was a good relationship between her family and the accused‟s family. 

The victim woman herself admitted that off and on she used to stay in the 

accused‟s house, in absence of her husband. Even for the sake of argument, 

assuming that the accused at the relevant time entered into the house of the 

accused, the accused had no bad intention, which is clear from the evidence of 

the PW-1 that at that time, the victim woman called the accused due to illness of 

her child. The accused helped the victim in case of any difficulties faced by her, 

PW-1 added. So, the evidence of the victim woman that the accused by dragging 

her and thereafter laying her down in bed made attempt to commit rape, does 

not inspire confidence and not found trustworthy.  

 

  PW-1, a co-villager, is a hearsay witness. This PW-1 in cross-

examination, stated that he came to know about the occurrence that the victim 

woman called the accused person on account of illness of her child. There was 

good relation between the accused person and the victim‟s family. The accused 

person helped the victim woman in case of the victim faced any difficulty.  
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  PW-3, a relative of the victim woman, is a hearsay witness. This 

witness in cross-examination stated that it is not a fact that the women of Mahila 

Samity assaulted the accused person on being informed about the incident by 

the victim to the Mahila Samity.  

 

  PW-4 and PW-6 in cross-examination, stated the police did not 

record their statements.  

 

  PW-5, MO, found no abnormality and injury on the body of victim 

woman.  

  PW-7 is a hearsay witness.  

 

  PW-8  and PW-9 are IOs.  

 

  IO could not record the statement of the victim woman through 

the Court as she declined to give statement.  

 

  That apart, there are some contradictory statements among the 

witnesses on some material aspects.  

 

Offence u/s 457 IPC ( house braking by night ) :  

 

18.  PW-2, the victim, in her deposition stated that on the night of 

occurrence, at about 3 O‟clock ( late night), the accused person came to her 

residence and knocked the door. The accused person being her relative, she 

opened the door. The testimony of PW-2 does not disclose commission of larking 

house trespass by night.  

 

  There is no eye witness to see the occurrence of house breaking 

by night.  
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  PW-1, PW-3, PW-4, PW-6, PW-7 and PW-8 do not support at all 

the prosecution version. Thus, it appears that the ingredients of offence u/s 457 

IPC are lacking.   

   

19.    In view of the above discussion and considering all aspects, I hold 

that the prosecution has failed to prove the case u/s 457 IPC and u/s 376 r/w 

Section 511 IPC against the accused person, beyond all reasonable doubt. 

Hence, I acquit him from the said offences, on benefit of doubt.  

 

20.  The accused person be set a liberty forthwith and his bail bond 

stand cancelled.  

 

21.  The case is disposed of accordingly.   

 

           Given under my hand and seal of this Court on this day, the 07th 

day of October, 2015.  

 

 
 

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
Dictated and corrected by me. 
 
 
  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur 
 

Dictation taken and  
transcribed by me : 
    
    

(J. K Muru) 
Steno. 
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A  P  P   E   N  D   I   X 

Prosecution witnesses : 

PW-1     :   Sri Narayan Chetri 

 PW-2     :   the victim woman 

PW-3     :   Smt. Tara Sarma 

 PW-4     :   Smt. Renuka Sarma 

PW-5     :   Dr. Harendra Kr. Saikia, MO 

PW-6     :   Smt. Durga Chouhan 

PW-7     :   Chubilal Chouhan 

PW-8     :   Sri Jayanta Kalita, IO 

PW-9     :   Sri Prahlad Nath, IO 

 

Defence Witness    : Nil  

Court Witness     : Nil  

 

 Prosecution Exhibits    :   

   

Ext.1    :   Medical Report 

Ext.2    :   Ejahar 

  Ext.3    :   Charge-sheet 

Ext.4    :   Sketch Map 

 

Material  Exhibits    : Nil 

  

Defence Exhibit    : Nil 

 

Court Exhibit     : Nil 

 

Exhibit produced by witness   :  Nil 

           (P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
 

**** 


